Farm Credit Administration

Independent evaluator means an indi-
vidual who is a qualified evaluator and
who satisfies the standards of §614.4260,
subpart F of this chapter, and the
standards set by the qualified lender
for the type of property to be evalu-
ated. The independent evaluator may
not be an employee or agent of a quali-
fied lender or have a relationship with
the lender or any of its officers or di-
rectors in contravention of part 612 of
this chapter.

Interest rate means the stated con-
tract rate of interest.

Loan means an extension of credit
made to a farmer, rancher, or producer
or harvester of aquatic products, for
any agricultural or aquatic purpose
and other credit needs of the borrower,
including financing for basic proc-
essing and marketing that directly re-
lates to the borrower’s operations and
those of other eligible farmers, ranch-
ers, and producers or harvesters of
aquatic products.

Loan application means a complete
oral or written request for an extension
of credit made in accordance with a
qualified lender’s procedures for the
type of credit requested. An applica-
tion is complete when the qualified
lender receives all the information nor-
mally obtained and used in evaluating
applications for credit. This informa-
tion may include credit reports, sup-
porting information for the credit re-
quested, and reports by governmental
agencies or other persons necessary to
guarantee, insure, or provide security
for the credit or collateral.

Qualified lender means:

(1) A System institution, except a
bank for cooperatives, that makes
loans as defined in this section; and

(2) Each bank, institution, corpora-
tion, company, credit union, and asso-
ciation described in section 1.7(b)(1)(B)
of the Act (commonly referred to as an
other financing institution), but only
with respect to loans discounted or
pledged under section 1.7(b)(1).

Restructure and restructuring of a loan
means a reamortization, renewal, de-
ferral of principal or interest, mone-
tary concessions, or the taking of any
other action to modify the terms of, or
forbear on, a loan.

[69 FR 10907, 10908, Mar. 9, 2004, as amended
at 69 FR 16459, Mar. 30, 2004]
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§617.7005 When may electronic com-
munications be used in the bor-
rower rights process?

Qualified lenders may use, with the
parties’ agreement, electronic com-
merce (E-commerce), including elec-
tronic communications for borrower
rights disclosures. Part 609 of this
chapter addresses when a qualified
lender may use E-commerce. Con-
sistent with these rules, a qualified
lender should interpret part 617 broadly
to allow electronic transmissions, com-
munications, records, and submissions.
However, electronic communications
may not be used for a notice of default,
acceleration, repossession, foreclosure,
eviction, or the right to cure when a
borrower’s primary residence secures
the loan. In these instances, a qualified
lender must use paper disclosures.

§617.7010 May borrower
waived?

(a) A qualified lender may not obtain
a waiver of borrower rights, except as
indicated in paragraphs (b) and (c) of
this section.

(b) A borrower may waive rights re-
lating to distressed loan restructuring,
credit reviews, and the right of first re-
fusal when a loan is guaranteed by the
Small Business Administration or in
connection with a loan sale as provided
in §617.7015. Waivers obtained pursuant
to this paragraph must be voluntary
and in writing. The document evidenc-
ing the waiver must clearly explain the
rights the borrower is being asked to
waive.

(c) A borrower may waive all bor-
rower rights provided for in part 617 of
these regulations in connection with a
loan syndication transaction with non-
System lenders that are otherwise not
required by section 4.14A(a)(6) of the
Act to provide borrower rights. For
purposes of this paragraph, a ‘“‘loan
syndication” is a multi-lender trans-
action in which each member of the
lending syndicate has a direct contrac-
tual relationship with the borrower,
but does not include a transaction cre-
ated for the primary purpose of avoid-
ing borrower rights. Waivers obtained
pursuant to this paragraph must be
voluntary and in writing. The docu-
ment evidencing the waiver must
clearly disclose the rights the borrower
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is waiving. Additionally, the bor-
rower’s written waiver must contain a
statement that the borrower was rep-
resented by legal counsel in connection
with execution of the waiver.

[69 FR 10907, 10908, Mar. 9, 2004, as amended
at 70 FR 18968, Apr. 12, 2005]

§617.7015 What happens to borrower
rights when a loan is sold?

(@) What happens when a qualified
lender sells a loan to another qualified
lender? A loan made by a qualified lend-
er and subsequently sold, in whole or in
part, to another qualified lender is sub-
ject to the borrower rights provisions
of title IV of the Act.

(b) What happens when a qualified
lender sells a loan into the secondary
market?

(1) Except as provided in paragraph
(b)(2) of this section, the borrower
rights provisions of sections 4.14, 4.14A,
4.14B, 4.14C, 4.14D, and 4.36 of the Act
do not apply to a loan made on or after
February 10, 1996, and designated for
sale into a secondary market at the
time the loan was made.

(2) Borrower rights apply to a loan
designated for sale under paragraph
(b)(1) of this section but not sold into a
secondary market during the 180-day
period that begins on the date of des-
ignation. The provisions of paragraph
(b)(1) of this section will subsequently
apply on the date of sale if the loan is
later sold into a secondary market.

(c) What happens when a qualified
lender sells a loan to a nonqualified lend-
er?

(1) Except for loans sold to another
qualified lender or designated for sale
into a secondary market, a qualified
lender must comply with one of the fol-
lowing requirements before selling a
loan or interest in a loan subject to
borrower rights:

(i) The qualified lender and borrower
must agree to include provisions in the
loan contract with the borrower, or a
written modification thereto, that en-
sure that the buyer of the loan will be
obligated to provide the borrower the
same rights a qualified lender must
provide; or

(ii) The qualified lender must obtain
from the borrower a signed written
consent to the sale, which clearly
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states the borrower waives statutory
borrower rights.

(2) Before the qualified lender obtains
the borrower’s consent to the sale of
the loan and the waiver of borrower
rights under paragraph (c)(1)(ii) of this
section, the qualified lender must dis-
close in writing to the borrower:

(i) A complete description of the
statutory rights the borrower will
waive;

(if) Any changes in the loan terms or
conditions that will occur if the quali-
fied lender does not sell the loan;

(iiif) That waiving borrower rights
will not become effective unless the
qualified lender sells the loan; and

(iv) That borrower rights will become
effective again if any qualified lender
repurchases the loan or any interest in
the loan.

(3) The consent to the loan sale and
waiver of borrower rights shall have no
effect until the qualified lender sells
the loan. Borrower rights become effec-
tive again if any qualified lender repur-
chases the loan or any interest in the
loan.

(4) A gqualified lender may not make
a loan conditioned on the borrower
consenting to the loan’s sale and a
waiver of borrower rights.

Subpart B—Disclosure of Effective
Interest Rates

SOURCE: 69 FR 16459, Mar. 30, 2004, unless
otherwise noted.

§617.7100 Who must make and who is
entitled to receive an effective in-
terest rate disclosure?

(a) A qualified lender must make the
disclosures required by subparts B and
C of this part to borrowers for all loans
not subject to the Truth in Lending
Act.

(b) For a single loan involving more
than one borrower, a qualified lender is
required to provide only one set of dis-
closures to borrowers. All borrowers
may designate, in writing, one person
who will receive the effective interest
rate disclosure. If the borrowers do not
designate a particular recipient, the
lender may provide the disclosure to at
least one of the borrowers who is pri-
marily liable for repayment of the
loan.
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